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§359.502

(ii) A career appointee who is not re-
quired to serve a probationary period
in the SES.

(2) This subpart does not cover, how-
ever, a career appointee who is serving
as a reemployed annuitant. See subpart
I of this part for removal of a reem-
ployed annuitant.

(b) Definitions. (1) Final rating means
the rating of record made by an ap-
pointing authority under the SES per-
formance appraisal system in accord-
ance with the requirements of 5 U.S.C.
4314(c)(3) and part 430, subpart C, of
this chapter.

(2) A less than fully successful final
rating means a rating of unsatisfactory
or minimally satisfactory.

(c) Optional removal from the SES. The
agency may remove a career appointee
from the SES after the appointee has
been given one final rating of unsatis-
factory.

(d) Mandatory removal from the SES.
The agency must remove a career ap-
pointee from the SES after—

(1) The appointee has been given two
final ratings of unsatisfactory within 5
consecutive years; or

(2) The appointee has been given two
final ratings of less than fully success-
ful within 3 consecutive years.

§359.502 Procedures.

(a) Notice. The agency shall notify
the career appointee in writing at least
30 calendar days before the effective
date of the action. The notice shall ad-
vise the appointee of—

(1) The basis for the action;

(2) The appointee’s placement rights
under subpart G of this part—the posi-
tion to which the appointee will be as-
signed shall be identified either in this
advance notice or in a supplementary
notice issued no later than 10 calendar
days before the effective date of the ac-
tion;

(3) The appointee’s right to request
an informal hearing from the Merit
Systems Protection Board;

(4) The effective date of the removal
action; and

(5) When applicable, the appointee’s
eligibility for immediate retirement
under 5 U.S.C. 8336(h) or 8414(a).

(b) Informal hearing. (1) A career ap-
pointee being removed from the SES
under this section shall, at least 15
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days before the effective date of the re-
moval, be entitled, upon request, to an
informal hearing before an official des-
ignated by the Merit Systems Protec-
tion Board. The appointee shall submit
the request for an informal hearing to
the Board. This request may be made
at any time after the appointee has re-
ceived the notice described in para-
graph (a) of this section, but no later
than 15 days before the effective date of
action. The informal hearing shall be
conducted in accordance with the regu-
lations and procedures established by
the Board. See 5 CFR 1201.141, Right to
hearing, and 5 CFR 1201.142, Hearing
procedures; referral of the record.

(2) Neither the granting nor the con-
duct of an informal hearing shall pro-
vide a basis for appeal to the Merit
Systems Protection Board under 5
U.S.C. 7701. The removal action need
not be delayed because of the granting
of an informal hearing.

§359.503 Restrictions.

(a) Removal from the SES under this
subpart may not be made effective
within 120 days after—

(1) The appointment of a new agency
head; or

(2) The appointment in the agency of
the career appointee’s most immediate
supervisor who—

(i) Is a noncareer appointee; and

(ii) Has the authority to remove the
career appointee.

(b) For purposes of this section, a
noncareer appointee includes an SES
noncareer or limited appointee, an ap-
pointee in a position filled by Schedule
C, or an appointee in an Executive
Schedule or equivalent position other
than a career Executive Schedule or
equivalent position.

(c) This restriction does not apply
when the career appointee has received
a final rating of unsatisfactory under
the performance appraisal system es-
tablished by the agency under sub-
chapter Il of chapter 43 of title 5, Unit-
ed States Code, before the appointment
of a new agency head or the appoint-
ment of the career appointee’s most
immediate noncareer supervisor who
has the authority to remove the career
appointee.

[54 FR 18876, May 3, 1989, as amended at 57
FR 10125, Mar. 24, 1992]
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§359.504 Appeals.

An action taken under §359.501 is not
appealable to the Merit Systems Pro-
tection Board under 5 U.S.C. 7701.

Subpart F—Removal of Career
Appointees as a Result of Re-
duction in Force

§359.601 General.

(a) Coverage. (1) This subpart covers
the removal of a career appointee from
the SES as a result of a reduction in
force.

(2) This subpart does not cover, how-
ever, a career appointee who is serving
as a reemployed annuitant. See subpart
I of this part for removal of a reem-
ployed annuitant.

(b) Definitions—(1) Probationary period
is defined in §359.202 of this part.

(2) Reduction in force is defined in 5
U.S.C. 3595(d) as including ‘“‘the elimi-
nation or modification of a position
due to a reorganization, due to a lack
of funds or curtailment of work, or due
to any other factor.”

(3) Agency in this subpart means an
executive department or an independ-
ent establishment.

(c) Agency procedures. An agency
must have issued written procedures
before conducting a reduction in force.
A copy of the procedures shall be pro-
vided OPM upon issuance.

[54 FR 18876, May, 3, 1989, as amended at 60
FR 6388, Feb. 2, 1995]

§359.602 Agency reductions in force.

(a) Competitive procedures. (1) This
paragraph applies to all SES career ap-
pointees in the agency, including ap-
pointees serving a probationary period.

(2) An agency shall establish com-
petitive procedures in writing to deter-
mine who will be removed from the
SES in any reduction in force of career
appointees within the agency. Such
competitive procedures shall be based
primarily on performance. When per-
formance ratings are used, they shall
be the final ratings under 5 CFR part
430, subpart C.

(3) An appointee who has completed
the probationary period must be re-
tained over an appointee who has not
completed the probationary period if

§359.603

they both have the same retention
standing.

(4) Competitive procedures are not
required if an agency is being abol-
ished, without a transfer of functions,
and all SES appointees will be sepa-
rated at the same time or within 3
months of abolishment.

(b) Placement within the agency. (1)
This paragraph applies to any SES ca-
reer appointee who has completed the
probationary period, or was not re-
quired to serve a probationary period,
and who has been identified for reduc-
tion in force under paragraph (a) of
this section.

(2) The appointee is entitled to be of-
fered any vacant SES position in the
agency for which the appointee meets
the qualifications requirements. If
there is more than one vacancy, the
agency has the option of which posi-
tion to offer the appointee.

(3) An appointee covered by this
paragraph is entitled to be placed in a
vacant SES position over an appointee
who is still serving a probationary pe-
riod.

[54 FR 18876, May, 3, 1989, as amended at 60
FR 6388, Feb. 2, 1995]

§359.603 OPM priority placement.

(a) Agency certification. (1) If there is
no vacant SES position within the
agency for which an appointee covered
by §359.602(b) is qualified, the agency
head, or the acting agency head in the
absence of the agency head, shall cer-
tify to OPM in writing that no such po-
sition is available. This certification
may not be delegated below the Assist-
ant Secretary level in a department, or
an equivalent level above the director
of personnel in other agencies.

(2) The 45-day period during which
OPM will attempt to place the ap-
pointee begins on the day the certifi-
cation is akcnowledged by OPM.

(3) It is the continuing responsibility
of an agency that has a surplus career
appointee to place the appointee in any
vacant SES position in the agency for
which the appointee is qualified, even
after the appointee is certified to OPM.

(4) An individual remains a career
SES appointee in his or her agency
during the OPM placement period.

(b) OPM authority. As provided by
§U.S.C. 3595(b)(3), OPM may require an
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